
STATE OF NEW YORK
STATE TAX COMI,IISSION

In the Matter of the Pet i t ion
:

o f

KENNETH H. WAI,IGR & FRANCINE WA],I{ER :

For a Redeterninat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund

AFFIDAVIT OF MAILING

of Personal Income & Unincorporated Busiriess
Taxes under Art ic le (s) ZZ & 23 of the
Tax Law for the Year(s) ec&did(*) 7969, :
1970 and I97L.

State of New York
County of Albany

Donna Seranton , belng duly sworn, deposes and says that

she is an employee of the Department of TaxaEton and Finance, over 18 years of

age, and that on tlne 23rd day of November , Lg76 , she served the wlthin

Notiee of Decision by (certifted) nail upon Kerureth H. & Fbancine

WaLker (f,ffifffnftrfiiflftrPf) the petltloner ln the within proceedtng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follotts: IuIr. and lulrs. Kenneth H. Walker
65-24 L62nd Street
Fluslting, New York IL365

and by deposlting same enclosed Ln a postpald properly addressed wrapper Ln a

(post of f lce or off ic iaL depository) under the excLusive care and custody of

the Unlted States PostaL Service wLthin the State of New York.

That deponent further says that the said addressee ls the (.g1ry**gfsp,.

of  the) pet l t loner herein and that the address set forth on said wrapper ie the

last known address of the (*eefgpe**p:t*ex€fxfl1s pet{tloner.

Sworn

23rd

to

day

before me this

of November

rL-3 (2/76\

,  l 97b Aur^.- ,S' ', ",*^',' -



STATE TAX COMMISSION

SIATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND'FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

lfwrdc 71, tY76

A D O R E S S  Y O U R  R E P L Y  T O

rE L EPHoN E: ts r e 4l?=S!f,L-

r
llr. rnd l&r. f,mrtb E. hlbr
6!.f4 f6anil Stlmt
fflurblng' !h IorX lt36t

Drm lb. rnA l!rr. thllttt

Please take notice of the UmI8I$l
of the State Tax Connnission encLosed herewith.

Please take further notice that pursuant to
Section(s) 690 & TAil, of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be cornmenced within 4 mtha
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

c c :

Very tnrly yours,

PAI'I. B. COBINT
gunnglsn(} ux
HE|RI!n OT"ICB

Taxing Bureau's Representat ive:

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

KENNETH H. WALKBR AND FRANCINE WALKER

fo r  Redeber f i i na t i on  o f  a  De f i c i ency
or  for  Refund of  Personal -  Income and
Unincorporat 'ed Business Taxes under
Ar t i c l es  22  and  23  o f  t he  Tax  Law fo r
the  Years  1969 ,  l - 97  0  and  197 i - .

DECIS ION

Pet i t i one rs ,  Kenne th  H .  Wa lke r  and  F ranc ine  Wa lke r ,  res id ing

a t  65 -24  162nd  S t ree t ,  F l ush ing ,  New Yo rk  LL365 ,  have  f i l ed  a  pe t i -

t i - on  fo r  rede te rm ina t i on  o f  a  de f i e lency  o r  f o r  re fund  o f  pe rsona l

i ncome and  un inco rpo ra ted  bus iness  taxes  under  A r t i c l es  22  and  23

o f  t he  Tax  Law  fo r  t he  yea rs  L969 ,  L97O and  197 l .  (F i 1e  No .  00535 ) -

A  fo rma l  hea r ing  was  he ld  be fo re  Edward  L .  Johnson ,  Hear ing  O f f i ce r ,

a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor l -d  T rade  Cen te r ,

New Yo rk ,  New Yo rk ,  oh  June  7 ,  f 976  a t  3 :00  P .M .  Pe t i t i one r ,

Kenne th  H .  Wa lke r ,  appeared  p ro  se  and  fo r  h i s  w i fe ,  F ranc lne  Wa lke r .

The  I ncome  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  EsQ. ,  (W i l l i am  Fox ,

Esq .  o f  counse l ) .

ISSUES

I .  Whe the r  t he  bus iness  ac t i v i t i e s  o f  pe t i t i one r ,  Kenne th  H .

Wa lke r ,  &s  a  commiss ion  sa lesman  fo r  j - n te r - re la ted  p r i -nc ipa l s  con -

s t i t u ted  the  ca ruy ing  on  o f  an  un inco rpo ra ted  bus iness  under  sec t l on

7O3  o f  t he  Tax  Law  fo r  t he  yea rs  1969 ,  I 9T0  and  I 9T I



I I .  Whe the r  t he

Kenneth H.  Wal-ker  and

were  p rope r .

a

i n come  tax  de f i c i enc ies  assessed  aga ins t

F ranc ine  Wa lke r ,  h l s  w i fe  fo r  L970  and  1971

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  Kenne th  H .  Wa lke r  and  h i s  w i f e ,  F ranc ine

Wa lke r ,  t ime ly  f i l ed  j o in t  New York  S ta te  i ncome tax  re tu rns  fo r

each  o f  t he  yea rs  1969 ,  LSTO and  1971 - ,  bu t  d i d  no t  f i l e  un in -

co rpo ra ted  bus iness  tax  re tu rns  fo r  any  o f  t hese  yea rs .

2 .  A  No t i ce  o f  De f i c i ency  fo r  pe rsona l  l ncome taxes  was

i ssued  aga ins t  t he  pe t i t i one rs  on  Ap r i l  12 ,  I 974 ,  f o r  t he  yea rs

1970  and  1971 .  On  the  same da te  a  S ta temen t  o f  Aud i t  Changes

spec i f i ed  t ha t  ad jus tmen ts  i n  l ncome  i n  t he  amoun t  o f  $4 r316 .00

fo r  1970  and  $4 ,399 .00  f o r  197 l -  we re  d i sa l - l owed  as  unsubs tan t i a ted .

New York  S ta te  taxab le  i ncome was  i nc reased  by  add i t i ona l  bus iness

lncome shown  by  pe t i t l one r ,  Kenne th  H .  Wa lke r ,  o f l  h i s  Federa l  i - ncome

tax  re tu rn  Fo rm 1040  Schedu le  C ,  and  by  the  amoun t  o f  excess  l i f e

i nsu rance  deduc ted .  The  No t i ce  o f  De f i c i ency  assessed  pe t i t i one rs ,

Kenne th  H .  Wa lke r  and  h i s  w i fe ,  F ranc ine  Wa lke r ,  add i t i ona l  i ncome

taxes  due  f o r  I 9T0  and  I 97 t  o f  $1 ,320 .27  p l us  i n t e res t  o f  $200 .10

fo r  a  t o ta l  t hen  due  o f  $ t , 520 .37 .

3 .  On  Ap r i l  L2 ,1974 ,  a  No f i ce  o f  De f i c l ency  and  a  S ta temen t

o f  Aud i t  Changes  were  i ssued  aga ins t  pe t i t i one r ,  Kenne th  H .  Wa lke r ,

de ta i l i ng  h i s  l - i ab i l i t y  f o r  un inco rpo ra ted  bus iness  taxes  fo r  t he

yea rs  L969 ,  L970  and  I 97L  t hen  due  i n  t he  amoun t  o f  $3 ,002 .06  p l us

i - n te res t  o f  $488 .73  f o r  a  t o ta l  o f  $4 ,49o .79 .
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4.  The Income Tax Bureau determined that  the income der ived

f rom the  ac t i - v i t i es  o f  pe t i t i one r ,  Kenne th  H .  Wa lke r ,  ?s  a  des igne r -

sa l r sman ,  was  sub jec t  t o  t he  un lnco rpo ra ted  bus iness  tax  fo r  t he

years  L969 ,  1970  and  197 I .  I t  was  ave r red  tha t  t he re  was  no

superv i s i -on  ove r  t he  pe t i t i - one r t s  ac t i v i t i es ,  and  tha t  he  had  the

r igh t  t o  rep resen t  o the r  compan ies .

5 .  Pe t i t i one rs ,  Kenne th  H .  Wa lke r  and  h i s  w i fe ,  F ranc ine

Walker ,  t i -mely  f1 l -ed a pet i - t ion for  redetermj-nat ion of  the income

tax  and  t he  un inco roo ra ted  bus iness  t ax  de f i c i enc ies  assessed .

6 .  Pe t i t i one r ,  Kenne th  H .  Wa lke r ,  was  an  ou t s i de  sa lesman  o f

1 i  o1-r l -  i  n  c  f  - i  v1-r11 '6s and i l luminat ing ce i - l ing systems .  IVeo-Ray L j -ght -I I 6 r r V f , l r 6  f  I A v \

i ng  Sys tems ,  I nc .  p roduced  and  so ld  ce i l i ng  sys tems ,  i - nc l ud ing  recessed

f i x t u res  w i t h  t r ans lucen t  cove r i ngs ,  t he  box ,  e t c .  Neo -Ray  P roduc t s ,

Tno  n r .n r l r rno r l  and .  so ld  l i gh t i ng  f i x tu res  On1y .  Bo th  cOmpan j -es  werel f l v .  I / r  v u q U U u

owned  and  con t ro l l ed  by  the  Same ind i v idua l ,  occup led  the  Same

premises ,  and  sha red ,  emp loyees .  Separa te  o rde r  books  were  used  fo r

the  separa te  compan ies ,  a l t hough  the  pe t i t i one r ,  Kenne th  H .  Wa lke r ,

usua l l y  so ld  the l r  p roduc ts  to  the  same cus tomers .  H is  commiss ions

on  these  sa les  were  separabe ly  s ta ted  on  the  Fo rm 1099  by  wh ich  these

eA.r rn inEs were r -ennr . ted J- .n  the Federa l  In tefnal  ReVenUe SefViCe.v r u f  v  t  v y v r  v v u  v v

r F h a  F n r m s  1  n O O  q h n r , r  t h o l  a s o h  n ^ F n c r a " A J - . i  o n  h e d  A  s e n A  r . a f . e  c m n l  o v e r "  I  sL v / /  - J U l t  u u t y v r  a v l v , ,  - - r * - 3 v E  t ' l l r y l v J s r  D

I n te rna l  Revenue  Serv i ce  reE ls t ra t i on  number .

7 .  I n  f 969 ,  pe t i t i one r ,  Kenne th  H .  Wa lke r ,  a l so  so ld  f o r  G .S .V .

Co rp .  o f  a  Long  I s l and  C i t y ,  New  Yo rk  add ress ,  and  h i s  ea rned

commiss ion  f rom these  sa les  was  repo r ted  on  a  separa te  Fo rm 1099  w l th
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a th5. rd.  IRS number.  Pet i t ioner ,  Kenneth H.  Walker ,  s ta ted that

G .S .V .  Co rp .  was  a l - so  a  pa r t  o f  t he  Neo -Ray  i n teg ra ted  l i gh t i ng

f i x tu re  p roduc ing  and  se l l i ng  ope ra t i on .

B .  I n  response  to  a  ques t i -onna i re  sen t  by  the  Income Tax

Bureau  i n  January ,  L973 ,  Pe t l t i one r ,  Kenne th  H .  Wa lke r ,  w ro te

tha t  (a )  he  i s  an  i ndependen t  sa lesman ,  (b )  t he re  j - s  no  superv i so ry

o r  con t ro l  ove r  h i s  ac t i v i t i es ,  ( c )  t ] na t  he  has  the  r i gh t  t o

l "en resen t  o the r  compan ies  1 f  he  so  w ished ,  and  (d )  t ha t  t he re  i s  no

re lmbursemen t  o f  expenses  by  the  company .

9 .  I n  subsequen t  co r respondence  and  a t  t he  fo rma l -  hea r ing ,

pe t i t i one r ,  Kenne th  H .  Wa lke r ,  s ta ted  tha t  he  i s  under  the  d i rec t

superv i s ion  and  con t ro l  o f  Neo-Ray  L igh t i ng  Sys tems  '  I nc .  and  tha t

he  was  no t  pe rm i t t ed  to  se f l  f o r  any  o the r  p r i nc ipa l .  The  p res iden t

n f  i r l a r r -Ra  \ /  T^ ra i r r tA  s , i  m i  1  a r . 1  v  -
v r  r r u v - r l s J  u + ] t r + + u r  l J t  .

10 .  No  ev idence  was  addueed  w i th  respec t  t o  t he  ad jus tmen t  o f

pe rsona l  New York  S ta te  i ncome taxes  fo r  I 9T0  and  I97 I .

CONCLUSIONS OF LAW

A.  Tha t  i n  t he  absence  o f  any  subs tan t i a t i on  o f  t he  ad jus t -

ments to  New York State taxable income c la imed on 1970 and 797L

r - c t r r r ns .  t he  No t i ce  o f  De f  i c i ency  da ted  Ap r i l  12 ,  L974 ,  r e l a t i ng  t o

pe rsona l  l ncome tax ,  aga ins t  pe t i t i one rs ,  Kenne th  H .  Wa lke r  and

Franc ine  Wa lke r ,  h i s  w i fe ,  mus t  be  sus ta ined .
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B.  Tha t  t he  ques t i -on  o f  whe the r  o r  no t  t he  bus iness  ac t i v i t i es

o f  t he  pe t i t i one r ,  Kenne th  H .  Wa lke r r  ss  a  commi -ss ion  sa fesman  fo r

two  o r  more  re la ted  p r i nc ipa l  co rpo ra t i ons  cons t i t u ted  the  ca r ry ing

on  o f  an  un inco rpo ra ted  bus i -ness  i n  f 969 ,  I 9T0  and  I97 l -  mus t  be  re -

so l ved  aga ins t  t he  pe t i t i one r .  By  h i s  own  con t rad i c to ry  s ta temen ts ,

he  has  fa i l ed  to  ca r ry  the  necessa ry  bu rden  o f  p roo f  i n  o rde r  t o  show

that  he was an employee of  Neo-Ray rather  than an independent  sa lesman.

Po t i l - i ona r  T {enne th  H .  Wa lke r ,  was  l i ab l -e  fo r  un inco rpo ra ted  bus iness

taxes  unde r  sec t i on  TO3  o f  t he  Tax  Law  fo r  t he  yea rs  f 969 ,  I 97O and

T97L .

C .  Tha t  t he  pe t i t i on  o f  Kenne th  H .  Wa lke r  and  F ranc ine  Wa lke r ,

h i  s  r n r i  f  e .  i  s  i n  o ' 1  I  n a c n a a l l S  d e n l e d .I l f  u  v t  J r  e  t  r u  f r r  g r r

DATED: Albany,  New York

Novernber 23, 1976

4*.4
I S S I O N E R

STATE TAX COMMISSION

MISS]ONER
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of Personal  Income & Unincorporated:Business
Taxes under Art ic le(s)  22 & 23 

^ of  the
Tax Law
L969

for the Year(s) wr*efiod($(
1970  and  1971 .

!t

STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petitlon

o f

KENNETH H. VTALKER & FRACINE WALKER

For a Redeterminat ion of  a Def ic iency or
a Revis lon of  a Determinat ion or  a Refund

State of New York
County of Albany

Bruce Batchelor

xtre is an employee of

age, and that on the

Not ice  o f  Dec is ion

Sworn to before me this

fggfuday of March ,  1977.

AFFIDAVIT OF MAILING

by (certlfied) nall upon Kenneth H. & Francine

the petitioner ln the withln proceeding,

securely sealed postpaid \ t rapPer addressed

H. Walker

rhe Depar.*"o. ol ;::"::: "H-":",".::';";:":"':,
18th day of March , L9 77, stre served the wLthin

Walker (regcxooocltaxsrxd)

by enclosing a true copy thereof in a

as fol- lows: ),tr.  & Mrs. Kenneth
)7 East Drive
Woodbury, NY 1L797

and by deposit lng same enclosed in a postpaid properly addreseed wrapper in a

(posc offlce or offlcial depository) under the excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

Thaf deponent further says that the sald addressee is the (rlXrpogfmm

R**i4) petitioner herein and that the address set forth on said lrrapper is the

last knwrn address of the (ue,*reodrktrr€DcaR>&) petltioner.

rA-3 (2176)
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